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INTRODUCTION

The purpose of this note is to outline key aspects of mining law in the People’s Republic of China (“PRC”). 
I. KEY FACTS OF MINERAL RESERVES IN THE PRC
The Chinese government considers mineral resources an important part of natural resources. At present, around 92% of the country’s primary energy, 80% of the industrial raw and processed materials and more than 70% of the agricultural means of production come from mineral resources. 

There are some general characteristics of China’s mineral resources. First, the total quantity of mineral resources is fairly large. China also has a fairly complete variety of minerals. Second, the per-capita quantity of the resources is small. There is significant mismatch between where mineral resources are heavily concentrated and where the demand for mineral resources is the highest. Thirds, superior mineral ores exist side by side with inferior ones geographically. 
Mineral resources distributed in eastern, middle and western regions have different characteristics. The eastern region of China occupies an important position in terms of its raw material extraction industry due to its relatively advanced economic and development condition. The output shares of crude coal, crude oil, electric power, steel, caustic soda and chemical fertilizer in the region take up 23%, 42%, 49%, 58%, 64% and 42% respectively of the total output in the PRC. However, energy resources are rare in this region. The region’s reserves of coal, natural gas, copper, bauxite and phosphorus only account for 6.6%, 30%, 7.7%, 19.7% and 11.7% of the country’s total amount respectively. 

In the central region, there are abundant energy resources and many types of metallic and non-metallic mineral resources. More than 20 kinds of mineral resources account for more than 50% of the total in the PRC. For example, residual exploitable petroleum resources account for about 50%, conserved reserves of bauxite resources account for 61%, conserved reserves of copper resources account for 47% and conserved reserves of phosphorus resources account for 40% of the country’s total amount. In particular, coal resources are mainly found in Shanxi and Heilongjiang. The latter is also rich in petroleum resources. 

The western region of the PRC is home to the concentrated distribution of mineral resources which produces a strong relative advantage for the region. The region is also a strong foundation of resources for pillar industries. Coal, petroleum and natural gas, leopoldite, chromite, rare earth minerals, phosphorus, nickel etc. are plentiful relative to other regions. Xinjiang’s prospective reserves of coal rank first in China. The prospecting potential of petroleum and natural gas resources in the Ordos Basin, Talimu Basin, Zhunge’er Basin, Tulufan and Hami Basin and Sichuan Basin are promising. The region’s output of nickel and mercury accounts for more than 70% of the national aggregate output. .

The Chinese government has always sought to import foreign capital and technology as a core strategy in exploiting the country’s mineral resources and developing the country’s mining industry. 

Constitutionally, all mineral resources in China belong to the state. Exploration and mining activities are not allowed to be carried out except those permitted by the government.  The Mineral Resources Law, enacted in March 1986, amended in August 1996, is the principal mining law in China. The law stipulates the rights to the mineral resources within the territories of the PRC, including the granting of exploration rights, mining rights and the transfer of those rights. The Ministry of Land and Resources is responsible for overseeing the exploration and exploitation of mineral resources in the territory. 

II. EXPLORATION OF MINERAL RESOURCES 
The Chinese government adopts a licensing system for the exploration of mineral resources. Exploration permits or licences are registered and issued to licensees in the form of 3-year leases from the central or the provincial Bureau of Land and Resources. The basic unit of the size of the permitted exploration area is a ‘basic block’, approximately 848 acres in size. Upon the discovery of a mineral resources deposit, the exploration licensees may apply for a two-year renewal or retention of the exploration permit within thirty days prior to the expiration of the permit term, for a maximum period of four years. 

Rights of exploration licensees

One notable right enjoyed by exploration licensees is that they have a priority, an exclusive right to obtain the “mining right” within the area under the exploration right upon discovery of mineral resources. The holder of such permit may transfer the exploration permit subject to approval and compliance with exploration expenditure.
Obligations of exploration licensees
The obligations of exploration permit holders include committing scheduled minimum exploration expenditure and paying scheduled exploration permit fees. The fee is currently set at RMB 100 per sq. km. per annum for the first three years, which will increase by an additional RMB 100 per sq. km. pa from the fourth year onwards. The maximum is capped at RMB 500 per sq.km. per annum. 

The holder must also commence and complete the exploration work within the term of the exploration permit subject to authorized extension. The exploration work should be carried out in accordance with the exploration plan. The holder must ensure that no unauthorized mining activities are carried out in the designated exploration areas. 

Pursuant to Chapter III of the Mineral Resources Law, the permit holder must prepare reports on regional geological surveys, the appended maps and other data for the examination of local authorities. After completing the survey of the major minerals, a preliminary comprehensive assessment shall be made of the industrial perspective of the mineral deposits in the area being explored. In conducting exploration for fragile nonmetallic minerals, fluid minerals, combustible, explosive and soluble minerals or minerals containing radioactive elements, the permit holder must use methods prescribed by the relevant departments and install necessary safety equipments. Exploration reports on mineral deposits and other valuable exploration data should be provided for government’s use with compensation. 
Formation of foreign-invested mineral exploration enterprise

To form a foreign-invested mineral exploration enterprise, an investor must comply with the procedures set out in Article 8 of “Measures for the Administration of Foreign-Invested Mineral Exploration Enterprise”

The investor must submit: 
1 an application; 
2 a project feasibility study report signed by all investment parties including exploration techniques, economic benefits, resources utilization, environmental protection, safety protection and human resources utilisation;
3 the contract and bylaws (or the bylaws alone for a wholly foreign-invested enterprise);
4 the list of members of the board of directors and the letters of appointment of directors by each party; 
5 the notice of pre-approval of enterprise name issued by the administrative department of industry and commerce;
6 the registration certifications and credit certifications of the Chinese and foreign investors;
7 where a Chinese investor contributes the exploration rights as the investment or cooperation condition, the investor needs to submit a statement on the formation of exploration rights, survey input, an assessment report on exploration rights and a photocopy of the survey license;
8 a statement on the status of business operation of the foreign investors; 

In addition, the investor has to apply for a grant of the exploration right (if the investor does not have one from the Chinese investor) and for a land use right. 

III. EXTRACTION OF MINERAL RESOURCES
All extraction activities are not allowed to be carried out without mining right. The mining right holder is called ‘concessionary’. The terms of the right are determined by the magnitude of the mining projects. If the size is large, the maximum term of the mining right is thirty years. If the size is small, the terms could be scaled down to as low as ten years.
Rights of mining right holders
Once mining right is obtained, the rights of the concessionary include the right to sell the mineral products privately. Gold and silver so extracted could also be sold freely since the abrogation of “Administrative Regulations on Gold and Solver of the PRC”.
Obligations of mining right holders
The obligations of mining right holders are set out in Chapter IV of the Mineral Resources Law. The holder must commence mining activities in the designated area within the term of the mining permit. A mining enterprise must adopt rational mining sequence and methods, and proper ore-dressing techniques. The holder must abide by state regulations regarding labour, production safety and health, environmental protection. In particular, if damage is done to cultivated land, grassland or forest due to mining, the mining right holder should rehabilitate the land to its previous conditions. 

Before the construction of railways, factories, reservoirs, oil pipelines, transmission lines and various infrastructures as part of the mining, the mining right holder must first obtain approval from relevant departments authorized by the Ministry of Land and Resources. 

Mining right holders must also pay resources tax and mineral resources compensation fess RMB 1,000 per sq. km. of mining area per annum. 

IV. FOREIGN INVESTMENT 
The PRC first allowed foreign investment in exploring and mining natural resources in 1993. The project involved was the Tarim Basin’s natural gas reserves in Western China. The Ministry of Land and Resources is responsible for approving exploration applications for mineral resources by foreign investors. The mineral resources available to foreign investments are divided into three categories:

“Encouraged” projects:  coal-bed gas, mine gas, oil & natural gas, low permeability oil & gas, technology for enhanced oil recovery, technologies for geophysical prospecting, drilling, well logging, mud logging, and down-hole operation, unconventional oil resources, such as oil shale, oil sand, heavy crude oil, and extra-heavy crude oil, unconventional natural gas resources, such as shale gas and marine gas hydrate. 
These projects are limited to Chinese-foreign equity or joint ventures. 

“Restricted” projects: special and rare kinds of coal, barites, precious metal (gold, silver, platinum), diamonds, high-aluminum fireclay, wollastonite, graphite, and other important nonmetallic metals, szaibelyite and ludwigite, celestite, marine manganese nodule and sea sand

“Prohibited” projects:  tungsten, molybdenum, tin, stibonium and fluorite, Exploration, exploitation and ore dressing of rare earth, Exploration, exploitation and ore dressing of radioactive minerals

In April 2010, the Chinese government issued “Several Opinions of the State Council on Further Doing a Good Job in the Utilisation of Foreign Investment”. It specified that any encouraged projects with total investment less than USD 300 million can be approved at the local rather than the central government level. It may have the effect of simplifying approval procedure of foreign investment. 

V. TAXATION
There are numerous taxes, charges and fees that apply to the mineral industries, including value-added tax, resources tax, mineral resources compensation (royalties), corporate income tax, city construction tax, land use tax, business tax and other taxes or assessments. 

On 1 November 2011, the Chinese government revised Tentative Regulations on Resource Tax. The revised regulations noticeably raised the resource tax levied on the exploitation of crude oil and natural gas in China. Under the old regime, resources tax payable was calculated based on output volume. Under the new Regulations, a 5 – 10% resource tax will be levied on the exploitation of crude oil and natural gas on the basis of sales amount, instead of the output volume. Observers pointed out that the new tax will help funnel cash to financially strapped local Chinese governments.

VI. ENVIRONMENTAL PROTECTION

The Environmental Protection Law requires enterprises operating production facilities that may cause pollution must register with environmental protection authorities. 

Prior to construction of any facilities for mining or exploration that may cause a significant impact on the environment, an environmental impact report of the construction project should be submitted to relevant environmental protection authority for it to check whether all environmental protection standards have been satisfied. Otherwise the new facilities are not allowed to operate. 

According to the Law on Prevention of Water Pollution, the Law on Prevention of Air Pollution and Administrative Regulations on Levy and Utilisation of Sewage Charge, enterprises which discharge water or air pollutants must pay discharge fees depending on the types and volume of pollutants. In addition, enterprises which discharge sulphur dioxide at a level exceeding the prescribed standards are required to install “desulphurising devices” to control the emission of sulphur dioxide. 

VII. PRODUCTION SAFETY
The Chinese government has formulated a relatively comprehensive set of laws and regulations on production safety, including the Law on Production Safety, the Law on Mine Safety and Regulations on Mine Safety. The State Administration of Work Safety is responsible for the overall supervision and management of the laws. 

No mining enterprise is allowed to engage in production activities without holding a valid production safety certificate. Enterprises which fail to fulfil the production safety conditions are not allowed to carry out any production activity. If the licensing authority, after inspection, is of the opinion that the mining enterprise does not fulfil the production safety requirements, the certificate will be withheld or revoked. 

Each underground mine shaft is required to have at least two safety exits and the mine must be equipped with transportation and communication facilities which connect the mine to the outside. 

A mining enterprise must also establish a management body or designated safety management team to be responsible for production safety matters. Education and training on production safety must be provided to workers to ensure that they fully understand the health and safety requirements of mining activities. Otherwise the workers are not allowed to work at the mine. 

VIII. WORLD TRADE ORGANISATION DISPUTES
On 30 January 2012, the World Trade Organisation (“WTO”) held that the PRC restriction on the exports of mineral resources including bauxide, coke, magnesium, manganese and zinc has violated the WTO rules. The WTO judgement is expected to put pressure on the PRC to remove export restriction on these mineral resources. Although rare earth metals were not the subject of the judgement, these are the minerals, along with the ones being the subject of the judgement, that importers most wish to have restrictions removed. The real issue of the WTO judgement is the PRC export quota system for rare earth metals. 
Rare earth metals are important elements for the development of future energy technology such as safe nuclear technology, hybrid cars, solar panels and electric vehicles. New energy technology is one the key strategic industries the PRC seeks to promote in the 12th Five-year Plan. 

Currently, China holds 37% of the world’s known reserves of rare earth metals. Its capacity to process rare earth metals outpaces any other countries. China produces 95% of rare earth metals sold worldwide. 
There are mainly four components of restriction placed on the exports of mineral resources: (i) export duties; (ii) export quota; (iii) minimum export price requirements and (iv) export licensing requirements. It was alleged by complainants that these measures are in force to manipulate export price and give Chinese enterprise privilege in access to scarce resources. At present, Chinese solar manufacturers have gained a competitive advantage in the solar market through lower material costs resulted from a series of protectionist measures. 
The PRC imposes these restrictions on over 600 mineral resources it considers vital to its national interest or security. Following the judgement, it is clear that the entire scheme is in violation of WTO rules and must be removed. 
It seems that China has no choice but to comply with the WTO judgement. In an official statement, the Ministry of Commerce of the PRC said it deeply regretted the ruling but would comply. 
Should the promise materialise, there would be a sea change of existing laws and regulations concerning mineral resource in the PRC. The Chinese government may need to further open up its market for foreign exploration and mining companies. Chinese-produced mineral resources would be made more readily available to the world. 



















































































































